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29l 1874%. ¢ A (F7E 2T A= 4= e sf=34), Al28HF
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349) S/RES/1874 Art. 12.
350) S/RES/1874 Art. 13,
351) Ibid
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352) S/RES/1874 Art. 14.
353) Ibid

354) S/RES/1874 Art. 15.
355) FlEAd A0z

_81_



vl
(g%
8}1

o
rir

do

e,

:C?L_',

o2

)

o

12

NE

A

2,

=

oy

)

=2

lo
off

sl 2] 2e] A5

HetE faggyel wadl o8 A dgel s Aozt FaolAe
DN olsle] F A A AN ARE Bold A, T AP
Awgel QFArkE A% ok ol 3 FAANFAAL] 8 517
e A seekE hdugel sl Fele] og A Folst gluhd o
EE SABEELG S5 gl As e et 489 Aol
Sl fARY ATI AR AAF w3 Aol o5 B
AR AH 5 AT wEA o AR 97 Y sbsAel dvkm

A FosiFHAF M HEon dFE vE F de Aelnh s

]
PRGOS FAAKE WA= e EsY ool ds 44 1
g¥lofol By 45
STk, olel dlsl A 15405 tlFART o] Sike] wAALH ) HFe o
Aol g1l B AT v, dFAATI] FA B9E BHA BAS

Agslor Avhe FASNPUAT ABE S W Awow
= o}

ok} 1 owre] A
QTR0 o 7] A

:H_
o 7 oWre] FAW A BEWI EFRA ohe, hdwPolAd ATY
5

356) Craig H. Allen, op.cit., p. P.

357) Alfres H. A. Soons, “A New Exception to the Freedom of the High Seas: The
Authority of the UN Security Council”, in Terry D. Gill and Wybo P. Heere(Eds.),
Reflection on Principles and Practice of International Law(Boston : Murtinus Nijhoff
Publishers, 2000), p. 206.

358) sl ek ART= 23k

359) +ralsl g el A, Ag8E 2 A|301%.

360) sl eF ART= 13k
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& Aolth, ey FAZA HnFolAbs Aol EagRle g
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A58 A4

=

EFelE MEAoR IUtE oI AAA o= FABFHOEMN, T
HlERE 7o) o9 wATEW EE XoPd BAAoR AR E A
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3t 7] o]9] 9] wutel| 9k FEA SFATS AA TR gkow, EI oA
F7] &% Adtel] gk Fad v1Ee] B9E A N SUA §Fofe 20109
79 dEd Aotk wElA AARAE mw dF AA A gk AAE
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& 2R o]Fold Frtel gl o] Hrel Ao 187435l o3 T VI
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o
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T = 7
ofsta glort ol Ralst BAR F ARl 2 A

361) S/RES/1874 Art. 12.

362) 20106 649 99 AR ol=AA A 19205 GAl g fUAES AL it
S/RES/1929 Art. 15.

363) AGT, AAM, 47
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Ao ol gdojAE whRIER o e, z_aM gl ge] FAAHE 99
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AR, WU B QR AMETL EASA Qob A&F gl of
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A, ARS FAMel AU SHen 18 olay AR e £454)
ool 1 Aao] el Al BAA vk

AA, FARe]l AFalor & Aol A FAR ate] AW ISl
Ao FUHor AR 9@ A FAolq Bedon FAMe ¥
GAg 34 A7, SdUge oJd 97 5o FAM AAel wal B9E
g 8 B Fpeo] wrhaw

364) Jonathan I Charney, "The Use of Force against Terrorism and International Law,” The
American Journal of International Law, vol. 95, no. 4(2001), p. 835, James D. Fearon,
“Reforming International Institutions to Promote International Peace and Security,”, Peace
and Security, Paper prepared for the International Task Force on Global Public Goods
(2000), pp. 2-3. AME, “TAHAA e stAet dfFAAAF ISR FAAHPSDY EE

PAETAE AT, A4 132007), 65914 A4
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368) L Brownlie, op.cit., pp. 4-11; AFTF, AAA, 105, LCJ. 74 AR= 1

]
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AR A ICTe A
&}
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367) o] $je]

366) Asylum case( Colombia/Peru), Merits, Judgement, 1.C.J. Reports 1950, pp. 276-277. ©]




o

1. ‘g

19 A%H FpRYe o)

& X 1 9ol FAVITe] Aot B £}
ey olE gk A sk eo]l dwke gl o w Hr] A= wae

42 o)3 ¥ (constant and uniform) #FL A-ES 273FaL Jdo; FAA

I A= eskh oy 19699 North Sea Continental
Shelf AbA A= ‘BUsta AAAo 2 AR (both extensive and virtually
uniform)¥ A& 275k @A Brol e V& AASATEIN F A
el Arvt HAd4d AE a8y HAdAS s 2sA ¥%
t}372) o] % Nicaragua AFAolA = ‘Aoz AAF A =5 & (absolutely

rigorous conformity) #aA A L8k ekar ‘Hal AR 53t

d

&2

%
="(consistent with such rules) #3jo

- 2 FE3Itar Qs o) # 3k ICT9
Adlel WEE Q@A) Fuea AWy, o v)FEe] fAdAE AW A
A pASEY Bae] e Amel e AgHE AAA ] Aol ue

gatd F vk Ae & 7 dns

369) FAY, ‘Ao FF=Age Fe A7, MHE=F, | A10-8(199%), 120%.

370) Asylum case, LCJ. Reports 1950, p 277, Case Concerming Right of Passage over
Indian Territory, 1.C.J. Reports 1960, p. 40.

371) North Sea Continental Shelf, 1.CJ. Reports 1969, p. 43.

372) Lachs A vbtielA LCJ. Reports 1969, p. 229.

373) LCJ. Reports 1986, p. 98.

374) A7, Al wAdEEe g #ek AP, B e =, ek, 2002, 116%,
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(2) w7ke] o]

A& Zt7] HsiAe #gel dad olefe Al
oF o7 dv =5 FATRFHEY Aol o] w3 AAEN o}, el
FPsh= FAEY FAAER FaT ALES 1B
ARk Fel dojA Foe Aol dsiAe Ay =97 gtk = A
AA e F717F olE wWELL FgEfol A3 A Al Ae] A ko] o]
Zofaof  dhvk= FAel AZIHAJWS  ofo]  wial ICJE  North  Sea
Continental Shelf AFAoA ‘FHYslz dE A Zof(widespread and

o b

—_
ofr

representative participation)et ‘o] & # A7 )& = 7H(interests were specially

affected)’ @] FAE 273U T}3W)
A sAdsHe IS & s ditads &
3]

AAQ Amel WElME vEe]l gloenz A Al

FAVEN AULREAY AQA LAt FABGY IS A9 An
HIF9] Agro] A% ook hizsto] tha FAClh olsh welshe] wmelF-eo]
FAVEFHOE FASEH ¢ 10099 Aol AAE AAH 4 F YE

2R @3]l a7srn ;AT v "ol o] FAlVIee T

370) K. Skubiszewski, "Elements of Custom and the Hague Court”, Zeitschrift fiir
auslédndishes dfentliches Recht und Vélkerrecht vol. 31. (1971), p. 827.

376) The Lotus case(1927), P.C.1], Series A, No. 10, pp. 43-44.

377) North Sea Continental Shelf AFA2] AmmounTAte] =4 IL.CJ. Reports 1969, pp. 3,
130.

378) LCJ. Reports 1969, p. 42.

379) Michel Virally, "The Sources of International Law”, in Max Sorensen(Ed.), Manual o
Public International Law(New York : St. Martin's Press, 1968), p. 131.
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Som olfd ANA A& 1 on7} HAHAT & Ao th0
22 09 7k AA o Rl wae] TABFTUE BAY £ o), w
=4 0@ Jreld x70] glojok B 4 A AL oY F #L
Ak qre] 4 GAHE Badel AT 4 Y Ao ok we §
Agel o8] AAHL I o] ER UFE FABEFWoR FAHE
Hiv) GERE B3 100099 700 ARRoRn wAln

h

AAE aAEs e dA4s BelshA e T3 AL I 7z el
g oolaldAE e S7tE 2 wvke] wAo] AW lsta AARe] dAE
HolE eIl hIvEss) webx] FARFHe Pl glejA e Ak 2
T AR s TG Feo Aoy Bk B 230 R oA 4 gl
7 o]t} 384

KeN
=

(2) w2
FABEH AY 222 MRyl FABEU) Gl YolN B

B9lol wBo]l WAL, oUW © @ We] FAE Y A vtel U@

gAlol). ool WalA A4 Bz FABEUe] FHY + Ak 97

380) D. Hunter, J. Salzman, D. Zaelke, International Environmental Law and Policy (New
York : Foundation Press, 1998), p. 224; A8 W& A9 ‘A G54y AL
gk Ay HA Gl A 237, TEAHENE =g, |, AR A23(1993), 7-9%; A
g, AAEE 12025 2

381) K. Skubiszewski, op.cit,, p. 84, G. L. Tunkin, Theory of International Law(massachusetts
. Harvard University Press, 1974), pp. 114-5.

382) Karol Wolfke, Custom in Present International Law(Dordrecht : Martinus Nijhoff
Publishers, 1993), p. 67 Sir Gerald Fitzmaurice, "The Law and Procedure of the
International Court of Justice, 1951-54: General Principles and Sources of Law”, British
Year Book of International Law, vol. 30, p. 31, J. L. Brierly, The Law of Nations: An
Introduction to the International Law of Peace, 6th ed. Sir Humphrey Waldock(Ed.)(New
York : Oxford University Press, 1963), p. 62; AZHf, “SAdgHol o] #a)”, A Het

8l =y, A2l 1 25(1976), 4954 A&,

383) LCJ. Reports 1969, p43, A+, AA=L, 8%, §A48, AA=L, 1225,

384) 1 Brownlie, op.cit., p. 19.
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Ao b ozlo] AA o] Qi= AL HITEBD

Ak oz MNH A (opinio juris)ol® w7bE X3 SAW FAIE oW
S FANE 28 e o, A3e Aoz Falste] PEdtE AoRE o
AdFH 49 Ag4 - FH4 208 gus}s® & FAREFHS F7he
“a A 2Ed #Es wEE 3ol P o FAE A = o
ARgths Aotk ol FAA R FUlHdo] o - He|EAT} ofd =
ARGl oFE =7 et A A, oFetE o] ofvr i A
7o 2A FEEa i Ao R dixE A$E s 5 9lrhan

AW L A EHAQ FUbAAI A Aefd 849 WA File] Zadits

2 gAAde zapae] skl FGe “nyol gsiAdgonson o & ICJel W

=]
I=
Axst Aol old A%dA AXH LA gk e WAAE

385) A. D'Amato, The Concept of Custom in International Law(New York : Cornell
University Press, 1971), pp. 91-98.; Cheng, “United Nations Resolutions on Outer Space:
'Instant” International Customary Law?”, Indian Journal of International Law, vol.
5(1965), p. 23, G. L Tunkin, op.cit, p. 114.

386) T, AA=E, 105,

387) D. Waldock, "General Course On Public International Law”, Recueil des cours of the
Academic de Droit International, vol. 106(1962), pp. 1-44.

388) AT~ TEED, (B B, 1994), 60-61%. A48, AAw=E, 126FdA AL,

389) ==, WAEE, 6%,

390) FAE, AA=E, 1262 Rotus® AHA, P.CLJ. Series A, no. 10, p. 31.

391) =9+, dAEE, 3%,

392) 19273 Rotus@ A, & AFACA PIC]E 7171 ol B9 E Avtol e 259 9l
Aol m Zlojghy o] A9 ZAT|FS T Ao¥ar stk P.CLJ. Series A, no.
10, p. 28 HlEAMAA ICJ= ')A vl diste] 1 duba] #se] g o #3jol
HE 5 Aol 7ol &35t AE Ve 35 JEo] Fapg o)F-9 g9dle] 5
oo} st} a1 51ty LCJ. Reports 1950, p.276; North Sea Continental Shelf A}z ol A

ICJi= 78 WA o] 433k 22 W gk Ade] glofof Atk IR B
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203304 Rk A= Aeld 248 wAldgHe] g4 fdoR FEH e
tf o] Asfel ofstHl =7k Aed HEE 7 5 flow, w7k A4 |
EE JATY stEEE g Al SAZ o] Folxl wvE vl A E
e = =Tkel el el denks Ty srAldF - mY A Er) e
s WA o gAd AYd 2an B5s gAshee wea) o3
goR, F/Ew ofRst @ed WA o g dud Bae) AolE A
A )t} .39)

WA HAd A G4 AF Aot F WA EA) oRE
ol FWIt v ArtEr ook 2 WARA £Ae) FYel vs] v}

dejuf ol B HEA Qe aLeld gk Aeo] oftul WAoo Ahdel ofsfof gty o
dl ot} ILCJ. Reports 1969, p.4d.

393) H. Thirlway, International Customary Law and Codification(Leiden : A W.Sijtohff, 1972),
p. 47.

394) WA AL ojuslt wao] IA|AHel Had oa Q7E Helte Ao] AtFFoR
ol EW WA 7o) H=d £ Qlevh WA duE Ae $9Ir] Y]
omt SAHAZF aFH =Tl o shtbe] el ofgk del= ek o =mvlh Albe JEks
e Fdd w7tY B owg onE TR T4 o8 =S RS Stk o9
A #weYo] obA HFPOoR QAT ojddl 1 #Po] WA o9 Falsor st B
AR A AsHAl He EAE vk v mgAARSE o) gfsk EAlEd sl el
iadn FElsh ige ojEojuix] E3om ojx i LTy A o HA &

AAE oy vt HHEHA HAL AZLE o]Eo] FAHOIA|IL Utk o]gfgh o]Eo&

ghal o4 WAL FA4, AEE 24, 94 Sl Ak k=9, dAEE, 7

2 AT, AAEE, 125,

395) 1L.A Report of 65th Conference (2000), p. 744; 77, AA =5 138% oA A&

396) Azl - FEA(A), Teletreteg] FAM, (A& @ FLAL 2004), 38%.

397) A7, AAE=E, 1395,

398) M. Mendelson, "The Formation of Custormay International Law”, Recueil des cours of
the Academic de Droit International, vol. 272(1998), p. 269.

399) Cheng, op.cit, p. 36, LC.J. Reports 1969, p. 44.

400) S. Zamora, "Is there Customary International Economic Law?”’, German Year Book of
International Law, vol. 32(1989), p. 20, A7, AA=E, 1395,
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= PSI= =7F gbef At A = i
Aol whel RS-V 3RS Ad #EEs AgEar dvkE FolA
ole gk #ao] AF-E 7Y rhsHo 4

2008'd 5¢ 28 vl= JAElONA 8875 e] tHEVE FH T vhed A9 PSI
5 71d 3953 9(PSI 5th Anniversary Senior-Level Meeting)ol A4 2007
9 24 GSRuAbY d¥ Expe] Alglgtele] ol dE AXE AMHE ATlE S
W Hgholu olgl Algjeot® ke RNV AR Eso] AA ZhA
A o)A AL ki Wl vp QlrhAmR409) Hgk PST xpehd F o] o) A3l A A
2heH41000] 300] 2 Ao, 2010d 1€ V|Eo= FeEAGTI)H &
FHAE7E 39(228]), AdEle B a9 AAF Y So] A&HA o R o] FoX]

3L 9T} AID412)

407) E3F 20060 6 ET=oq 1E = High level political meeting®] 974 ‘PSIe
Frof=e] mglo] Mk m7tel vl geiRte] digab ] dd Ed gaks whA| st
7] Ak A FEAY At FEHS ohlet, ol F719 Saba Heeke] AATE A
Aol 2 fgeln A&HAQ AAE sGgTE mAALE Y Felg FWEta k%
http//www.state.gov/t/isn/115308.htm (A A D=} = 2010, 2. 7).

408) “PSI = 57 71 d AL,
http://cafe.naver.com/excon.cafe?iframe_url=/ArticleRead.nhn%3Farticleid=135(7 2 44} :
2010. 4. 12).

400) 3t A slxl dAoz oz sk WZPE(2000. 2)¥ ZRE-YA 32006, 11) 2
st (2007, 4) o] dAbe, Al el ok F& A AR AgH] HE FEREHR007. 2),
Eobo] fiehk gt mAlY # HE E AH2007. 6)o] 3

410) PSI zheke] o4 Q) Abez= 2003vﬂ 10¥ BBC ChinaZ A} = 5 F Utk ol 54
A2 9] BBC Chinaz7t d42]71E AAste gnjolz gstd F wall/dol A ml-9, o'
ol %Y HEs ol ootz 3 A g Abdolrt “shmdd Fhof s PSIZE HUb
297 MufdZA, (2009. 6. 3), http:/news.mk.co.kr/outside/view.php?vear=2009&no=313677
7&’9[0]%} 2010. 4. 5).

411) "PSIZe], PSI /(3R Tolsharssy |, (2009, 5. 26).
http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid1=100&0id=001&aid=00026310
120G AL 2010, 4. 12).
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Abstract

A Study on the Maritime Interdiction of Illicit

Transportation of WMD in International Law

Kim Bo-Hee

Department of Maritime Law
Graduate School of Korea Maritime University

Busan, Korea

The international community has come to realize that the proliferation
of weapons of mass destruction(hereinafter WMD) has been a great threat
to the international peace since the attacks on September 11th in 2001.
However, international community can not prohibit the shipment of WMD
due to deficiency of international law. In other words, the existing
international law does not regard the transportation of WMD as illegal.

Furthermore, a state can implement maritime interdiction on the target
vessel which is transporting WMD only when the vessel is flying her own
flag. It is because the principle of maritime flag state and freedom of the
high seas. Also vessels of all states enjoy the right of innocent passage
through the territorial sea.

In response, international community has been trying to prohibit
trafficking of WMD to and from non-state actors and states of proliferation
concern like North Korea. In addition to these efforts, many countries agree
to take cooperative action to stop trafficking of WMD.

These efforts have come in four forms: Proliferation Security
Initiative(hereinafter PSI), Protocol of 2005 to the Convention for the
Suppression of Unlawful Acts against the Safety of Maritime
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Navigation(hereinafter SUA 2005), Agreement Between the Government of
the United States of America and the Flags of convenience(hereinafter PSI
Ship Boarding Agreement) and United Nations Security Council Resolution
(hereinafter UNSCR) 1540, 1718, 1803, 1874, 1929.

From among these efforts, it is argued that whether implement of PSI
violates United Nations Convention on the Law of the Sea(hereinafter
UNCLOS) or not. However, at least WMD shipment interdiction is legal act
with the limit of SUA 2005, PSI Ship Boarding Agreement and UNSCR
1540 and so forth.

Also some argue that the maritime interdiction has become a new
customary international law, but state’s practice does not satisfy the
elements of the customary international law as of now. Nevertheless, there

1s a good chance of formation of customary international law.

The thesis aims to analyze the international legal grounds of the
maritime interdiction of WMD by dividing into the territorial sea and the
high seas. Also, this article studies whether maritime interdiction of WMD
1s formed by customary international law or not. Under the objective, the
contents of this thesis as follow:

Chapter II surveys the real conditions of the proliferation of WMD,
and the cases of illicit transports of WMD on the seas.

Chapter Il examines the legal grounds of the maritime interdiction in
the territorial sea. To achieve this, international community's efforts were
reviewed by three parts. First, it reviewed whether PSI complies with
UNCLOS or not. Also it looked into the major revised contents of SUA
2005. After then, this article examines UNSCR related to maritime
interdiction in the territorial sea.

Chapter IV studies the international legal basis in respect to the
maritime interdiction of WMD on the high seas. UNCLOS guarantees

freedom of navigation through the high seas definitely. Therefore Maritime
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interdiction of WMD is not permitted by international law on the high seas.
That is to say, interdiction would be legal only when carried out by, or
with the permission of, the target vessel’'s own flag state. For this reason,
international community urges that all states should cooperate to consent to
interdiction on the high seas for preventing the proliferation of WMD
around the world. These international efforts appeared in PSI, SUA 2005,
PSI Ship Boarding Agreement, UNSCR 1874 and 1929.

Chapter V discusses whether maritime interdiction of WMD is formed
by customary international law or not. This article investigates the current
formation elements of customary international law first. And then if
maritime interdiction is not accepted as a rule of customary international
law, this article checks the basis of that argument by dividing into ‘state
practice’ and ‘opinio juris’.

Chapter VI, as a conclusion, describes the result of this study and

suggested ways to progress the maritime interdiction of WMD.
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