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A Study on the Identification of Carrier Liable
Under Contract of Affreightment

Kwak Byung-Jin, Park Yong-Sub

Abstract

The Commercial Code of Korea address to a great extent carrier's
liability regime. However, the said Code does not clearly deal with the
question on who is liable under contract of affreightment.

This study therefore addresses the question on the identification of
carrier under the said Code. Firstly, the demise charterer who enters into
contract of carriage with a shipper receives the same treatment as if it
were a shipowner. Secondly, the shipowner and the time charterer, the
writer thinks, are partners or joint venturers in maritime transaction so
long as they deal with a bill of lading holder in that (i) the compensation
received primarily by the time charterer is allocated to the shipowner in

the form of charter hire, (ii) the duties to carry and deliver the goods
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safely back to the cargo interests are jointly performed by the shipowner
and the charterer, and (iii) control over the master is in part exercised by
the charterer and in part by the shipowner. Therefore, the writer thinks
that the shipowner and the time charterer should be held together as
crrier against the cargo interests for cargo loss or damage claim and that
the time charterer should be included in the scope of the charterer
provided in Article 806 of the said Code. Tumning to the point of a freight
forwarder who issues a bill of lading, the mere fact that the forwarder
issues a bill of lading does not necessarily mean that the forwarder is a
carrier. As adjudged by the Supreme Court, the forwarder who issues a
bill of lading to its trustee can become a carrier only when it has a
sufficient carrying capability for the cargos entrusted to it or alternatively
it has reputalble commercial credits.

In conclusion, the carrier liable under a contract of carriage evidenced by
a bill of lading is not the person Wﬁo merely issues a bill of lading but
the person who can undertake its cargo liability to the cargo interests by
means of its carrying vessel, reputable liability insurance, or both.
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