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A Study on the Perils Covered by
the Institute Hull Clauses

Lee. Yong-Un, Park. Yong-Sub

Abstract

Constidering the Korean hull insurance market, the hull insurances are
usually written on the MAR formm of policy and the Institute Hulls
Clauses(1983) designed for attachment thereto. All hull insurance
policies specify perils covered. This thesis will attempt to research the
perils clause of the Institute Time Clauses—Hulls(1983), hereinafter
called ITC-Hulls(1983) and the relevant provisions of the Marine
Insurance Act, 1906, hereinafter called MIA.

The perils clause of clause 6 in the ITC—Hulls(1983) is in three parts.
When claims are submitted under clauses 6.2, the underwriter can raise
the defence that the loss or damage resulted from a want of due
diligence by the assured, owners or managers. The onus is on the
underwriter to prove the want of due diligence. Whether due diligence
has been observed can only be a question of fact in each case. Nor can
the underwriter raise the defence of a want of due diligence for claims
submitted under clause 6.1: although claims under both clause 6.1 and
clause 6.2 would still be subject to any exclusions applving to the policy,
such as the ‘wilful misconduct’ exclusion in the MIA., 1906 and the

paramount exclusions which appear at the end of the ITC—Hulls(1983).
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With the disappearance of the ejusdem generis wording in the ITC—
Hulls(1983), it extended the wording to include rivers, lakes, or other
navigable waters. The term ‘perils of the seas’ would include heavy
weather, sinking or capsizing, collision, and contact with submerged or
floating or fixed objects, grounding and stranding.

No definition of fire is required, but it should be noted that fire caused
by an excluded peril would not be covered. One of the perils covered is
violent theft by persons from outside the Vessel. The theft in this clause
must be violent and by persons from outside the vessel. The word
“pirates” means persons plundering indiscriminately for their own ends,
and not persons simply operating, albeit illegally and criminally, against
the property of a particular state for a political end.

Regarding the clause 6.2.1, it is important to realize that it is only loss
or damage caused by the accidents in the operations of loading,
discharging or shifting cargo or fuel which is covered. Regarding the
clause 6.2.2, the policy only covers ‘loss or damage to the subject—
matter insured’ and it is only the consequential damage which is covered
and not the cost of repairing or replacing the latently defective parts.

The perils clause in the ITC—Hulls(1983) includes ‘Negligence of
Master Officers Crew or Pilots.” Negligence has been defined as the
omission to do something which a reasonable man, guided by those
considerations which ordinarily regulate the conduct of human affairs,
would do, or do something which a prudent and reasonable man would
not do.

Barratry includes not only every type of fraud and malfeasance
deliberately committed by the master or crew for the intention of
benefiting themselves at the expense of the shipowners, but every wilful
act on the part of the master or crew of illegality, corruption or criminal
negligence, whereby the shipowners or the charterers are prejudiced.

Pollution hazard clause extends the insurance to cover loss of or
damage to the vessel in the following circumstances: the loss or damage
must be caused by a governmental authority when acting to prevent or
mitigate real or threatened pollution hazard, and the pollution hazard
must result directly from damage to the vessel covered by the policy.
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The first consideration in examining claims under marine policies is
that the onus of proof is on the assured. Once a prima facie case has
heen established against insurers. it is for them to show that the loss
arises from causes other than those insured against. This is particularly
relevant where unseaworthiness is involved.

Finally. even though there is in dispute on the onus of proof regarding
the barratry committed by the master or crews. in the light of the
decisions in the “Issaias™ case and the “Michael” once the shipowners
have proved a casting away by the deliberate act of the master or crews,
it is for the insurers to establish to the high standard required for proof
of fraud in civil case that the shipowners consented to or connived at the

accident.
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