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A Study on the Legal Issues and Countermeasures

coping with Piracy

by Son, Tae-ki

Major in Maritime Security and Policy
Department of Naval Study

The Graduate School of Korea Maritime and Ocean University

Abstract

Today, as the world economy becomes globalized and integrated, the
importance of maritime shipping is also growing. While maritime shipping is
central to South Korea’'s economy to the extent that its trade volume over
the sea takes up approximately 99.7% of the total trade, South Korea faces
increasing maritime threats such as maritime terrorism, piracy and armed
robbery. Among other maritime security issues, growing piracy and armed
robbery at sea have recently drawn attention of the international commu
-nity. Given the seriousness of the threats, the international community has
relied on the international law such as the United Nations Convention on
the Law of the Sea(UNCLOS) in order to tackle piracy as well as multi
-national anti—piracy operations based on the UN Security Council resolu
—-tions. However, it has not seen tangible achievements yet partly because
of the limitations inherent in the international judicial system such as lack
of enforcing power and difficulties in international collaboration.

For South Korea, the M/V TZenyu incident in September 1998 was the
turning point that stimulates the South Korean government to establish

measures against piracy at sea. That said, the government started to realize
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the necessity to have a proactive and systemic approach to counter—piracy
activities for the safety of merchant vessels and crew of South Korea.
Accordingly, the government has strengthened international cooperation and
deployed the Cheonghae Unit to the Gulf of Aden every six months. A lot
of studies have been conducted on law enforcement against maritime crimes
and the establishment of maritime safety systems particularly since South
Korea experienced several problems in the process of conducting follow-up
actions after the Operation Dawn of Gulf of Aden including handling
captured pirates and legal processes. However, there has been little effort to
study specific problems derived from the lack of enforcing power of inter
-national law and limitations of international institutions as well as mea
—sures to address the problems.

This study analyzes pirate activities that have adverse effects on the Sea
Lines of Communication(SLOC). It also examines problems embedded in
international organizations, international and domestic laws related to anti
-piracy activities from the perspectives of military security and international
institutions.

First, from the viewpoint of international law, it is required to redefine
the concept of piracy in the 1982 United Nations Convention on the Law of
the Sea. According to the convention, if a piracy occurred within the terri
—torial waters of a coastal state, it is not subject to international regulations
because the matter falls under the coastal state’s jurisdiction. In order to
overcome this institutional limitation, there should be an agreement that
helps tackle such problem internationally. At the same time, we should have
a measure to quickly respond to maritime terrorism. Most of all, some kind
of universal jurisdiction should be established among all the states so that
any state can deploy its naval ships or government vessels and seize those
involved in terrorism in the international waters.

Second, the international community should establish an agreement that
supports punitive actions against pirates or armed robbers. Most pirates and
armed robbers exploit bad economic condition and unstable domestic
security of the states. Such state are likely to suffer from corruption within

their own governments. These conditions make it hard to prevent such
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illegal activities at sea. Therefore, states in the international community
must forge an agreement that each state mandatorily establish domestic
laws defining punishment for piracy and armed robbery. States also need to
work on bilateral or multilateral ways to support law enforcement activities
of other states in the region of concern through joint monitoring and close
cooperation.

Third, we must have a comprehensive counter—piracy strategy based on
international cooperation. For example, states may set up a foundation
through bilateral or multilateral agreement for establishing special courts
and correctional institutions that can accommodate captured pirates and
other criminals.

Fourth, the international community should seek a multilateral maritime
cooperation system. Given the lack of multilateral security institutions in
East Asia compared to Europe, utilizing already existing institutions may be
a good starting point. Further, we need to materialize the South Korea
-ASEAN security dialogue that President Park Geun Hye proposed at the
2013 South Korea-ASEAN Summit.

Fifth, given the fact that threats of piracy spread around the world
including the west coast of Africa and the Indian Ocean, multinational
efforts should be made to prepare for the geographic expansion of piracy.

Sixth, we need a clearer resolution at the UN. Since the UNSC resolution
1816(June 2, 2008) does not clearly define “acts of piracy and armed
robbery,” it is also unclear what measures within the boundary of
international law are allowed to take against pirates in the international
waters. In order to address fundamental problems of piracy, first of all, we
need to establish a clear definition of what constitutes piracy. Then, we
should make sure that the deployed naval forces have self-defense rights,
constabulary authority, and, if necessary, rights for preemptive attacks and
blockade on shore facilities.

From the perspective of domestic law, states should establish domestic
legal tools in a way that they are conducive to the implementation of the
international law. Since South Korea does not have domestic laws that

address the cases involving piracy, there exist many legal problems in the



procedure of handling captured pirates. Therefore, South Korea should carry
out the obligation of international cooperation for combating piracy through
the revision of criminal law article 340 that deals with maritime robbery
crime and the criminal law for the harmful behaviors on vessels and
structures on the water. It also should revise legal systems for smooth
international cooperations on legal matters.

Second, a special legislature for the military activities off the coast of
Somalia is required. As the threat from piracy continues, the deployment of
the Cheonghae Unit will also continues for the time being. For the effective
anti-piracy operations, the Unit needs a special law that provides a judical
ground for commanding officers of the ships so that they are allowed to
execute criminal laws against the pirates.

Third, the South Korean government needs to manage maritime related
affairs in a more integrated and efficient manner than now. Maritime affairs
involve many governmental organizations including the Ministry of Foreign
Affairs and Trade, the Ministry of National Defense, the Ministry of Oceans
and Fisheries, the Republic of Korea Navy, and the Korea Coast Guard. We
need an organization that can oversee and manage all these works carried
out by different organizations in an integrated fashion.

Third, shipping companies should make their own preparation for the case
of hijacking including establishing specific procedures and instructions for
responding to piracy situations.

From the perspective of international organizations, efforts to address
fundamental problems in order to eradicate piracy are necessary. When
poverty is a root cause for piracy, strengthening legal measures cannot be a
practical and long—term solution. In this respect, particularly when a coastal
state does not have proper law enforcement system, provision of economic
support as well as training and equipment for law enforcement can be
arranged through international organizations. In such a manner, the inter
-national community can coordinate deployment of naval units to the scene.

Second, various regional organizations for anti—piracy operations should be
established. Such multinational organizations would help all units and forces

engaging In counter-piracy operations including coast guards and naval



patrol units share the same current operations picture. The mere fact that
this kind of system exists may create deterrence against piracy.

Thirds, efforts on the part of the shipping industry are also required. The
industry should make sure that it has provided basic instructions and
training for crew members of merchant vessels so that they have proper
knowledge and equipment to protect themselves from piracy.

Fourth, some countries that suffer from piracy do not even consider it a
serious threat or major crime particularly when the pirates do harm to
international shipping, not their countries. It would be important for the
international community to share awareness about the nature of piracy.

Fifth, we should make sure the implementation of the report to the UN
Secretary General by the special advisor that proposed solutions to the
fundamental problems involved in eradicating piracy including the improve
-ment of economic and security situations in the areas of origin.

From the perspective of military institutions, first, the revision of legal
status for the Cheonghae Unit is necessary. The Cheonghae Unit should be
given proper authorities and status so that it can carry out its missions
effectively without any legal obstacles in law enforcement and the use of
force. Therefore, the government should make an effort to provide a legal
ground for the anti—piracy operations in Somalia through making a special
law for military activities.

Second, South Korea should put a lot of efforts in advancing naval forces
that can address both transnational threats such as piracy and North
Korean threats. It should also work on developing a strategy that can lead
to the expansion of the ROK navy’s role in the future.

Third, robust cooperation and coordination among different militaries must
be maintained. Tracking and patrolling activities in anti-piracy operations
often involve entering waters of other countries’ jurisdiction. In this respect,
seamless cooperation among different countries would be very useful for
successful anti—piracy operations.

Fourth, there should be efforts to develop effective C2(command and
control) and informational sharing measures for the multinational anti—piracy

operations. As numerous naval forces from different countries operate in the
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same area, a coordination system is necessary for effective command and
control activities as well as information sharing.

Fifth, for the protection of international shipping, a naval maritime traffic
control system should be established for enhancing the effectiveness of
patrol and convoy operations by multinational naval units.

Maritime security does not depend on a single country. A vessel of any
country can be a target of piracy. For these reasons, international colla
—-boration and joint efforts are the keys to protecting maritime traffics all
around the world from threats of piracy. This way, we will be able to
ensure peaceful use of the oceans by the members of the international

community.
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112) o}AlE FrtEgh A B3] 59 5400k, 91T 4107 B UFwe] AFdE Fow Qw
QAo Aot A Sl AGE St A9 el e o Arey fo

T4 AN 9l
113) ICC-IMB, Piracy and Armed Robbery against Ships, Quarterly Reports 2008.
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gy ol AGE HIEE Ao A A Ay LA FAa F
Al wlal ofZ 7t A Fel = 20075 FA4% S FAE Hola Utk
53], obdlvta} Adlol 3o A= 2007 44x1olA 2008 & & E<F 111
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<ZX: ICC-IMB, Piracy and Armed Against Ships Report-Annual Report 2012.>

T3, AR e Aol VYRS B ALdEY FHE duoer A

114) @A 2ol FEan A 45 24 2 awol AYASM), AANFH R
HNVCG), PFIF1E(MG), FEAETEPG) 47) 240l olFaA 713 27t 23
AP EAE SMAFoIth o] 24 e FX setdage Ado BEHD gov, &
welol Arj el SHelokrk A sm Uu, 2N S of 13w Wol ek AH 2006
dOFRE BAS 2007d b | 2% WA AUE SMel FEG slow el g 2

b =

o
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gl Aol @ Jlavtad At FE F<l NVCG9Jr %%—ad
FTE 7V4°i %o}ﬂ A PGE 47 1wt

71ek Agtel A &FEdl= MG 244 54 B& 74 E] 9)\"4'.
http~//51sapress.corn/newS/artlcleVleW.htrnl?ldxno 47554(2008. 10. 29.).
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117) olR &, Tadell e AT FASG™-, (A& A4 T34 2007), 149%:.

118) Lieutenant (Navy) Mike Madden, Trading the Shield of Sovereignty for the Scales of
Justice: A Proposal for Reform of International Sea Piracy Laws, 21 U.S.F. Maritime
Law Journal No.2, p.146.

119) AAlel Ao s Yxd + e rts w2 W7 744, Ibid, pp.144-145.
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ol Ads etk 2 w7ke el skl s 9ol TJJrE‘ %
244 ¢ 9ar, Adda] wek yxdE FARE A”T = Ak
FoF A105x). obgd 1 w7k vxE A ke Aikel diaiA
Aot =45 24T 5 vk ey Aol A3A ARls Heshy] g ¢e
A w e 7h geubs] of ofrt Fhry

ﬂJ
o

:l:‘4
HI o0
2 ol

J

o BHUE @ Fohug
AMage det e ARA, AAGToe JEh HAE 2AL gt
Aow @RE Aol GES B9 Tk ¥ UE AvhgEsle @450
kel 1 e wgsteloF ATh(R-ANPEEF AL062).

II. 1988 SUA¥ ok

1. A4 &A

aGE Yy #dste] FPe AWM AAAE HHBHAE FAskEU FHS
9k Achille Lauro® o] gXxAA o] 32 st 2o that =A% o

o] H]FatAl AL, ol& AVIE FatH S A= EE EHA dAE 4

AL, WA AR e Al iAok A-S flete] =vb (b FEE st

Ao 2 1988 et wisl= B9 JdAE 913 3 2k (Convention

ol rfu

]

LR
for the Suppression of Unlawful Acts Against the Safety of Maritime Navig
—ation, 1988: SUAY )& AEetAl HAtt o] deke] dZolA sidH e+
of +HE = ®Weta ARt Aot T AT =R el = SUA
Fopel A FAsa ek,

SUAR SRS A% 227)e) z¥ o P o] glom 20 Fale] bl
@ wE wad P99 ot 1 ouHAEe) slash AUg A wH ol

-

121) SUAZ & 2722 74, A1z 2 xﬂz&% o
£99 A5xE A3z FAE HA T
WA Albxe A A ofF Al6x
AN B3kl A3 9

A, Adzs WAL, Adxe A
ks f%i‘ﬂéfﬂr, Aox= Adadd, ATz
A

3l
WA A2z A=) R A 3
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ofAlol Zh= o] af A 9= L ElEt FdeE Y Fefjacle] Ho gitd 57,
S ofAolE etE Aute AEgHor dEvteld ) AVtEEdE s 53
dlof sk dAAA S 1997 A L7 ol F, AL G2 2F
sh-Fxst Ha glo] LR E % ZA7F Ald] Hasithe SHol §7t
wo] 2000 Eo siAFHAE g wAlTxE 2 FEo U FAH
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Ao M2 JEE A AAd 44 A(Tokyo appeal)JJr TAH &S 3
‘EF Y542 (Model Action Plan)” % Z=re] &4 n] 7] el o]gt x5
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A Alxe fAqAE FAAFHA S A01E=E F&oto] sLdstA FostaL
AT
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k= st AHajRo e AdgoladolAY fHAYS A7)
o3t oot AoH(A1816%, A|1838%, A|18463%, A|185135 )0 uwpe} $-g
=37} § A Gol IFHEANE ddsr|2 AAH3 Apctolt), At A
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o} Azaleiel A Selduel AF HEL e, B Aol Aurd @
BE S FAL weo] R 9% HHow AYFons FAtn 2
ooksl Halpl Ad qhe] AWA Aw@AE AR el dvkm E

webd dae falokne Aejere] Faiuiel A ow g

aL, ojmdk IS mA=Al i P eg ol 7t da st

1 58 ATFF] FARA

FALAR GOl Bakel e AF, s LAY} EA@T -
e A%, AnLE BR) FAYRS 93 FADF AR BE
ARG A1zl A42x0) we

i

I

TAH Ao S = anbeE]ote] o] Ay AEjet weste] 20114 11
A7HA T 107029 Al1816%., A11838%, #11846%, A|1851%, A|1897%., A
1918%, A1950=, A|1976%, A20156%, A12020%)9] <tu.e] ZAoQts A &stad
o2 Aot A9I8EE AT e Aok awelots el T
Astal = A R TG FAddG AT G 3ok HA el

r+

123) AAA, TAd=A ], (A& v AL, 2010), 754%.
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g3t ¢S ‘“AA(determining)’ 8t AT}
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o5 Ao¢tsel FAsFHA N T AEA AL Aol
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AR A Ao FUES P 7] MEA o melrh we
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gkt

weeg skt Haez ud | 7

T =
e e 2.

124) “Affirming that international law, as reflected in the United Nations Convention on the
Law of the Sea of 10 December 1982 (“the Convention”), sets out the legal framework
applicable to combating piracy and armed robbery, as well as other ocean activities.”
UN Sec.Res.1816, Preamble.(2 June 2008). (¥ Ed2 o]%F xjuld =E 5w Aot
oA 22 FFoE A HAR).

125) “Determining that the incidents of piracy and armed robbery against vessels in the
territorial waters of Somalia and the high seas off the coast of Somalia exacerbate the
situation in Somalia which continues to constitute a threat to international peace and
security in the region.”

126) A<M, AAA, 754%.
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127) “2. Urges States whose naval vessels and military aircraft operate on the high seas and
airspace off the coast of Somalia to be vigilant to acts of piracy and armed robbery
and, in this context, encourages, in particular, States interested in the use of commercial
maritime routes off the coast of Somalia, to increase and coordinate their efforts to
deter acts of piracy and armed robbery at sea in cooperation with the TFG.”

128) “7. Decides that for a period of six months from the date of this resolution, States
cooperating with the TFG in the fight against piracy and armed robbery at sea off the
coast of Somalia, for which advance notification gas been provided by the TFG to the
Secretary—General, may: (a) Enter the territorial waters of Somalia for the purpose of
repressing acts of piracy and armed robbery at sea, in a manner consistent with such
action permitted on the high seas with respect to piracy under relevant international
law; and (b) Use, within the territorial waters of Somalia, in a manner consistent with
action permitted on the high seas with respect to piracy under relevant international
law, all necessary means to repress acts of piracy and armed robbery.”
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Fral A Aoz trEl= FEHA 35S flste] #A AR Al 3
AxA o] MmERE 8 (call upon)d T AUTH ol T L7 FARfol Al H A
o5 WA E WH oz sEt= Fol URtH Aol th(Fadg Al
A1z = kR E7F S50l A LAY £AE AEstes 24T = 3
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oA ofete] ‘8% (call upon)' > R FFVIE FAS T A A <
Ao A= FoAd RS 8 eks Aotk o] 8ol B}A 759 e HWH
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Holx = gt

g, o] - AelE Aot A1864T 7t THEF T ol = =UF B/ AU

129) “11. Calls upon all States, and in particular flag, port, and coastal States of the nation
—ality of victims and perpetrators of piracy and armed robbery, and other States with
relevant jurisdiction under international law and national legislation, to cooperated in
determining jurisdiction, and in the investigation, and prosecution of persons responsible
for acts of piracy and armed robbery off the coast of Somalia [...]”

130) “2. Calls upon States interested in the security of maritime activities to take part
actively in the fight against piracy on the high seas off the coast of Somalia, in
particular by deploying naval vessels and military aircraft, in accordance with inter
-national law, as reflected in the Convention.”
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131) “7. Calls upon States and regional organizations that have the capacity to do so, to take




15. 1988 SUAR U2 1 HAt=Z2=2 stoig MEts F=Holu ¢y 2
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H
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Somalia, in particular, consistent with this resolution and relevant international law, by
deploying naval vessels and military aircraft, and through seizure and disposition of
boats, vessels, arms and other related equipment used in the commission of piracy and
armed robbery off the coast of Somalia, or for which there is reasonable ground for
suspecting such use;”

132) “10. Decides that for a period of 12 months from the date of this resolution, States and
regional organizations cooperating with the TFG in the fight against piracy and armed
robbery at sea off the coast of Somalia, for which advance notification has been
provided by the TFG to the Secretary-General, may: (a) Enter the territorial waters of
Somalia for the purpose of repressing acts of piracy and armed robbery at sea, in a
manner consistent with such action permitted on the high seas with respect to piracy
under relevant international law; and (b) Use, within the territorial waters of Somalia, in
a manner consistent with action permitted on the high seas with respect to piracy under
relevant international law, all necessary means to repress acts of piracy and armed
robbery.”

133) “15. Note that the 1988 Convention for the Suppression of Unlawful Acts Against the
Safety of Maritime Navigation(“SUA Convention”) provides for parties to create criminal
offences, establish jurisdiction, and accept delivery of persons responsible for or
suspected of seizing of exercising control over a ship by force or threat thereof or any
other form of intimidation; urges States parties to the SUA Convention to fully imple
-ment their obligations under said Convention and cooperate with the Secretary-General
and the IMO to build judicial capacity for the successful prosecution of persons sus
-pected of piracy and armed robbery at sea off the coast of Somalia;”

134) &% glol= Falet EEZ B7E AVAAE 7o 2 20038744 & F438ka T

135) 198811 SUAE oF #7163
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ul, QbE ] A9t A118975.(2009. 11. 30)
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1)

Zojot AME ol 1271 S¢h & 46
ook XM 1851=(2008) HME=olAM Mot TS IIE &
SE=n] =

A EFIL ofof et AHM

= 2 Aocto] ALt A18465 oA FaYS e As 1270
oty o] b A18BLZ A AFF ‘Atelol oA e b

a4 A A 17 Fok AAFTE golth ot A
qun Aejetoln el e AaAe wakol ofe, BE x| Aue

136) “3. Invites all States and regional organizations fighting piracy off the coast of Somalia
to conclude special agreements or arrangements with countries willing to take custody
of pirates in order to embark law enforcement officials(“shipriders”) from the latter
countries, in particular countries in the region, to facilitate the investigation and
prosecution of persons detained as a result of operations conducted under this resolution
for acts of piracy and armed robbery at sea off the coast of Somalia, provided that the
advance consent of the TFG is obtained for the exercise of third state jurisdiction by
shipriders in Somalia territorial waters and that such agreements or arrangements do
not prejudice the effective implementation of the SUA Convention.”

137) “6.[...1Decides that for a period of twelve months from the date of adoption of resolution
1846, States and regional organizations cooperating in the fight against piracy and
armed robbery at sea off the coast of Somalia for which advance notification has been
provided by the TFG to the Secretary—-General may undertake all necessary measures
that are appropriate in Somalia for the purpose of suppressing acts of piracy and armed
robbery at sea ..”

138) Tullio Treves, “Piracy, Law of the Sea, and Use of force: Developments off the Coast
of Somalia” The European Journal of International Law vol. 20, 2009, p.404.

139) “7. [..1Decides that for a period of twelve months from the date of this resolution to
renew the authorizations as set out in paragraph 10of Resolution 1846 (2008) and
paragraph 6 of Resolution 1851(2008) granted to States and regional organizations
cooperating with the TFG m the fight against piracy and armed robbery at sea off the
coast of Somalia for which advance notification has been provided by the TFG to the
Secretary—General.”
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domestic law and favourable consider the prosecution of suspected, and imprisonment of
convicted, pirates apprehended off the coast of Somalia, consistent with applicable

international human rights law.

7.

140) “2. Calls on all States, including States in the region, to criminalize piracy under their
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daf e, 71 TAAE 5 FF A100x, A101x=, A105x7F vbA
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Ho gtk HS A3l (reaffirming) 33 UThUD QY 2FEL SPstel o

499 By FAWTE Festa g FolA FANPEAFNL APt

9 oAG sAae) wd ohne] dojers PR, e B Aoere Adeloh

FEASS 2w dsd B FFAL AH 2L wEd $4 =g U@ 5
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2k ekr ] A9k A2015F(2011. 10. 24)
B Aot Aol A197685.eF np AR fas e A100%, A101
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of B4 sI7FE oln wtermw $-7 A F o= 20129 1149 2297HA] &~

H
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141) “Reaffirming that international law, as reflected the United Nations Convention on the
law of the sea of 10 December 1982 (Convention), in particular its ankles 100, 101 and
105, sets out the legal framework applicable to combating piracy and armed robbery at
sea, as well as other ocean activities.” S/RES/1976(2011), Preamble.
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142) “9. Encourages Member States to continue to cooperate with the TFG in the fight
against piracy and armed robbery at sea, notes the primary role of the TFG the fight
against piracy and armed robbery at sea off the coast of Somalia, and decides that for
a fletcher period of twelve months from the date of this resolution to renew the
authorizations as set out in paragraph 10 of resolution 1846(20%) and paragraph 6 of
resolution 1851(20%), as renewed by paragraph 7 of resolution 1897(2009), and para
—graph 7 of resolution 1950(2010), granted to States and regional organizations
cooperating with the TFG m the fight against piracy and armed robbery at sea off the
coast of Somalia, for which advance notification has been provided by the TFG to the
Secretary-Generall.]” S/RES,/2020(2011).
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143) Halberstam, M., “Terrorism on the High Seas; The Achille Lauro, Piracy and the IMO
Convention on Maritime Safety”, 82 American Journal of International Law, 1988, p.272.

144) e, “sdeFel ool s el e A7, sdu 2y s 2435 (2004, 12), 116-117%.

145) UN a3 er2 19823 129 10¢€el EelamwlojolA AA=o] 1984 1149 16U =&
e, S e 2oF 2113285 2 1996 29 28U WE EATH

146) g, Teb=r= vicke] AR, (A8 21471522, 2004), 641%.

147) D. P. O’Connell, op. cit., pp.966-983.
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149) Milena Sterio, “The Somalia Piracy Problem: A Global Puzzle Necessitating A Global
Solution”, American Univ. Law Review. Vol. 59 (2010), pp.1461-1462.
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151) E.G. Michael Bahar, “Attaining Optimal Deterrence at Sea: A Legal and Strategic
Theory for Naval Anti-Piracy Operations”, Vanderbilt Journal of Transnational Law,
Vol. 40 (2007), p.3; Margaret.

152) Ibid., pp.28-3b5.
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